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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463.' The decision to be entered is not
revi ewabl e by any other court, and this opinion should not be

cited as authority.

1 Unl ess ot herw se indicated, subsequent section
references are to the Internal Revenue Code in effect for the
year at issue, and all Rule references are to the Tax Court Rul es
of Practice and Procedure.
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Respondent determ ned a deficiency of $2,512 in petitioner’s
Federal incone tax for the year 2001. The sole issue for
decision is whether petitioner is entitled to relief fromjoint
liability under section 6015 for 2001 Federal incone taxes.?

Sone of the facts were stipulated. Those facts, with the
exhi bits annexed thereto, are so found and nade part hereof.
Petitioner’'s legal residence at the tinme the petition was filed
was Lancaster, Tennessee.

Petitioner filed a tinmely 2001 Federal income tax return
jointly wwth his spouse, Debbie A DeFore (Ms. DeFore), on Apri
15, 2002. On Novenber 6, 2002, petitioner and Ms. DeFore were
divorced by a Texas State court. On July 28, 2003, separate
notices of deficiency were issued to petitioner and Ms. DeFore in
whi ch respondent determ ned a deficiency of $2,512 in Federal
inconme tax for the year 2001. The sole adjustment in both
noti ces of deficiency was the inclusion in gross incone of $9,877

that was not reported on the joint 2001 Federal incone tax

2 The deficiency included a determ nation by respondent
that petitioner and his former spouse, Ms. DeFore, are liable for
sel f-enpl oynent tax on Ms. DeFore’s unreported inconme. The Forns
1099-M SC, M scel | aneous | ncone, Ms. DeFore failed to include
wi th her 2001 tax return stated the anounts she received were
nonenpl oynent conpensation, thus making her liable for self-
enpl oynent tax. Petitioner bears the burden of proof on this
i ssue, and he did not contest respondent’s determ nation at
trial; therefore, he is deenmed to have conceded respondent’s
determ nation. As a result, petitioner and Ms. DeFore’ s 2001 tax
return will be adjusted to reflect a deduction for one-half of
the sel f-enpl oynent tax due for the year 2001.
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return. This omtted inconme consisted of two information returns
filed by third-party payors evidencing paynents of nonenpl oyee
conpensation to Ms. DeFore during the year 2001. One of the
information returns was for paynents by TJR Partnership in the
amount of $4,642, and the other information return was for
paynents by S G Inc., in the anobunt of $5, 235.

Petitioner filed a tinely petition in this Court. M.
DeFore has not petitioned this Court. Petitioner’s sole position
is that he is entitled to relief fromjoint liability under
section 6015. After the petition was filed, petitioner filed
with the Internal Revenue Service Form 8857, Request for |Innocent
Spouse Relief. There is no indication in the record that
respondent acted on this request. Respondent, pursuant to Rule

325 and King v. Comm ssioner, 115 T.C 118 (2000), served notice

of this proceeding on Ms. DeFore; however, Ms. DeFore has not
intervened in this case, nor did she testify at the trial.
Petitioner was married to Ms. DeFore from 1993 until 2002.
Both are natives of Texas, and they resided in Texas during their
marriage. Petitioner was a pipe fitter and had been enpl oyed as
such since 1987. Prior thereto, petitioner attended 2 years of
community college in Alvin, Texas, where he studi ed courses such
as nmechanical drafting, agriculture, and real estate. Although
he took the real estate exam nation, petitioner has never been

enpl oyed in that capacity or in any of the fields he studied in
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college. As a pipe fitter, petitioner perfornmed nmai ntenance and
construction work for a variety of heavy industrial plants, paper
mlls, steel mlls, and refineries, such as Exxon and Shell.

Ms. DeFore was engaged in a variety of fields during her
marriage with petitioner. She attended high school through the
11t h grade and then worked as a race horse jockey for 14 years.
Upon retirenent, Ms. DeFore worked on construction jobs with
petitioner and held a few positions with various retailers before
commencing work for a real estate devel oper m dway through 2001.
The deficiency in the couple’ s 2001 joint Federal incone tax
return arose from M. DeFore’s perfornmance of services for that
real estate developer, Darrell Hall.

It appears that Ms. DeFore’s work for M. Hall consisted
| argely of showi ng undevel oped lots to prospective buyers.® [|f a
prospective buyer decided to purchase a |ot, the buyer would then
return to the office with Ms. DeFore and sel ect a house fl oor
pl an. Because Ms. DeFore dealt only with undevel oped | ots and
not finished honmes, she did not need a real estate |icense.

Ms. DeFore continued working for M. Hall through the
begi nni ng of 2002, after which she worked for Paul Turner, who

owned three western stores. In March 2002, Ms. DeFore left for

3 As Ms. DeFore was not present at trial, petitioner
provi ded the only testinony concerning the nature of Ms. DeFore’s
work for M. Hall.
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Las Vegas, Nevada, with M. Turner. Upon her return, M. DeFore
filed for divorce against petitioner.

Al t hough they had separated in March 2002, Ms. DeFore and
petitioner nmet at an H&R Bl ock office the following April to
prepare a joint incone tax return for 2001. Each supplied incone
information to the H&R Bl ock representati ve who then prepared
their return. Upon conpletion of the return, petitioner glanced
over it, assuned Ms. DeFore had submtted all necessary
information, and signed the return. Petitioner and Ms. DeFore
subsequently finalized their divorce in Novenber 2002.
Petitioner’s agreed divorce decree, also signed by Ms. DeFore,
states that any penalty resulting fromthe om ssion of incone
fromthe previous year’s tax return shall be paid solely by the
party who earned the omtted incone.

Petitioner was unaware of any problemw th the tax return
until he received a notice of deficiency in July 2003. M.
DeFore suggested to petitioner that they each pay half the
deficiency; however, petitioner was unwilling to do so because
the deficiency was attributable to the om ssion of Ms. DeFore’s
income and her failure to present this information to the tax
preparer at H&R Bl ock.

Spouses who file a joint Federal inconme tax return generally
are jointly and severally liable for the paynent of the tax shown

on the return or found to be owing. Sec. 6013(d)(3); Cheshire v.
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Commi ssi oner, 115 T.C. 183, 188 (2000), affd. 282 F.3d 326 (5th

Cir. 2002). Furthernore, agreenents between spouses wi th respect
to how liability for tax deficiencies is to be shared are not

binding on this Court. Pesch v. Conm ssioner, 78 T.C. 100, 129

(1982) (citing Bruner v. Conmm ssioner, 39 T.C 534, 537 (1962);

Neeman v. Conmi ssioner, 13 T.C 397, 399 (1949), affd. per curiam

200 F.2d 560 (2d Cr. 1952); Casey v. Conm ssioner, 12 T.C 224,

227 (1949); Bonner v. Conmi ssioner, T.C Meno. 1979-435;

Bal | enger v. Conm ssioner, T.C Meno. 1955-171). Therefore, one

spouse is not relieved of liability nerely because the other

spouse agreed to be responsible. Ballenger v. Conm ssioner,

supra. Petitioner’s divorce decree, therefore, is not binding on
the Tax Court. However, relief fromjoint and several liability
is avail able to certain taxpayers under section 6015. There are
t hree avenues for relief available under this section—section
6015(b), (c), (f). Neither party disputes that, in this case,
the requi renents of subparagraphs (A), (B), and (E) of section
6015(b) (1) have been satisfied. The dispute is whether the
requi renents of subparagraphs (C) and (D) of section 6015(b) (1)
have been net.

The first avenue for relief is section 6015(b). Under
section 6015(b), the Court may grant a taxpayer full or
apportioned relief fromjoint and several liability for an

understatenent of tax on a joint return if, anong other
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requi renents, the taxpayer establishes that he “did not know, and
had no reason to know' that the other spouse understated that
spouse’s tax liability on the return. Sec. 6015(b) (1) (0O
(b)(2). Petitioner asserts that he had no reason to know of the
understatenment attributable to Ms. DeFore’s inconme fromM. Hall
because petitioner and Ms. DeFore did not maintain a joint bank
account or comm ngle funds. Petitioner and Ms. DeFore divided
responsibility for the househol d expenses each nonth between
t hensel ves and did not discuss finances or their nutual income
with each other. Petitioner nerely paid the bills he owed for
any given nonth and retained the remai nder of his paycheck. M.
DeFore did the sanme. Therefore, petitioner asserts he had no
reason to know how nmuch i nconme Ms. DeFore was earning from her
work for M. Hall. The Court disagrees.

Ms. DeFore submtted to the tax preparer at H&R Bl ock only
one of three information returns she received for her work with
M. Hall during 2001. She included $2,658 as profit froma sole
proprietorshi p, Exchange Land Co., LTD. Ms. DeFore’s cl ai ned
“sole proprietorship” profit was actually conpensation for her
work with M. Hall. M. DeFore received additional nonenpl oynment
conpensation in the formof cash under two ot her conpany nanes,
$4,642 from TIJR Partnership, LTD, and $5,235 fromS G Inc., both
of which were affiliated with M. Hall. Petitioner contends that

Ms. DeFore worked solely for M. Hall, who paid her primarily in
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cash; therefore, petitioner believed all three conpanies who paid
Ms. DeFore nonenpl oynent conpensation were controlled by M.

Hall. The return did not include the incone from TJR Partnership
and S G Inc., as reflected on the information returns issued by

these entities.

A spouse has “reason to know of an understatenent of incone
if “a reasonabl e prudent taxpayer in * * * [his] position at the
time * * * [he] signed the return could be expected to know t hat
the return contained the substantial understatenent.” Jonson v.

Comm ssioner, 118 T.C. 106, 116 (2002) (citing Price v.

Conmm ssi oner, 887 F.2d 959, 965 (9th G r. 1989)). Al though

petitioner did not know the exact anmount of Ms. DeFore’s
conpensation, he admtted he knew she worked for M. Hall for the
| ast 5 nonths of 2001. Furthernore, Ms. DeFore worked solely for
M. Hall during those nonths, and, during that tinme, M. DeFore
conti nued paying her portion of the bills.* Using the reasonable
t axpayer standard, the Court concludes that petitioner had reason
to know that Ms. DeFore earned nore than $2,658 in her 5 nonths
of working wth M. Hall. Therefore, petitioner is denied relief
under section 6015(b).

The second avenue for relief is section 6015(c). Section

6015(c) affords proportionate relief to a spouse through

4 Petitioner did not testify as to the exact bills M.
DeFore was responsible for.
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allocation to the responsible party. To be eligible for relief
under section 6015(c), the individual seeking relief must no
| onger be married to, or nust be legally separated from the
i ndi vidual with whomthe tax return was filed and nust have
el ected the applicability of section 6015(c) not later than 2
years after the date on which collection activity began. Sec.
6015(c)(3). Furthernore, relief under section 6015(c) is not
available to a taxpayer if it is shown that the taxpayer had
actual know edge when signing the return of any “iteni giving
rise to a deficiency. Sec. 6015(c)(3)(0O

As previously discussed, petitioner is divorced from Ms.
DeFore. His divorce was finalized before he requested relief
fromjoint and several liability. Also, he filed a tinely Form
8857, Request for Innocent Spouse Relief, to request relief.
Therefore, the last requirement petitioner is required to neet to
be eligible for relief under section 6015(c) is to prove he had
no actual know edge of the incone itemleading to the
under paynent .

The Court has concluded that petitioner had reason to know
of Ms. DeFore’s omtted income; however, that does not nean

petitioner actually knew of the omtted incone. Charlton v.

Conmm ssioner, 114 T.C 333 (2000); Martin v. Conm ssioner, T.C

Meno. 2000- 346. Petitioner testified that he and Ms. DeFore did

not share a bank account. They did not transfer noney between
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each other but nerely divided responsibility for nonthly bills.
Petitioner did not know how much or how often Ms. DeFore received
paynment fromM. Hall. Petitioner testified he had “no earthly
i dea” how nmuch noney Ms. DeFore received fromM. Hall in 2001
The Court has no reason not to believe him Moreover, petitioner
bel i eved and knew that Ms. DeFore worked for M. Hall; however,
the record does not suggest a finding that petitioner knew that
Ms. DeFore’ s conpensation for her services for M. Hall canme from
three separate sources. Petitioner believed that the one
information return Ms. DeFore presented to the incone tax return
preparer reflected her sole earnings that year. Petitioner,
t herefore, had no actual know edge that there were two
undi scl osed information returns fromM. Hall that would fully
represent Ms. DeFore’s incone for 2001. Therefore, petitioner
qualifies for relief under section 6015(c).% Thus, the
procedures in section 6015(d) to allocate itens between
petitioner and Ms. DeFore apply.

For purposes of section 6015(c), the itemgiving rise to the
deficiency on a joint return is allocated as if the individuals
had filed separate returns. Sec. 6015(d)(3)(A). Since the
understatenent in tax is entirely attributable to Ms. DeFore’s

omtted incone, it follows that the entire anmount of the

5 Because the Court has granted petitioner relief under
sec. 6015(c), it is not necessary to address whether petitioner
also qualifies for relief under sec. 6015(f).
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deficiency is allocated to her. Petitioner, therefore, is
relieved of the entire anount of the deficiency.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for petitioner.




